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M. E. BOALES 


Marcu 24, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 5362] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 5362) for the relief of M. E. Boales, having considered the 
same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

An identical bill was favorably reported by the committee and 
— the House in the 85th Congress, but no action taken by the 

nate 


The facts will be found fully set forth in House Report No. 1517, 
85th Congress, 2d session, which is appended hereto and made a part 
of this report. Therefore, your committee concurs in the prior recom- 


mendation. 
{[H. Rept. No. 1517, 85h Cong.| 


The purpose of the proposed legislation, amended in accordance 
with the recommendations of the committee, is to pay M. E. Boales of 
Daytona Beach, Fla., the sum of $5,000 in full settlement of his claims 
against the United States for damage to his real property on the Hali- 
fax River in the State of Florida resulting from dredging operations 
carried out by the Secretary of the Army in 1952. 


STATEMENT 


Mr. Boales is the owner of a tract of land with about 600 feet of 
frontage on the Halifax River in Florida which is described as the 
land lying easterly of lot 2 to 6 inclusive, block 60, Higbee’s Daytona. 
The Halifax River from Flagler Beach to Oak Hill was dredged as a 
saa of the widening and deepening of the Intracoastal Waterway 

m Jacksonville to Miami, Fla., authorized by the act of Congress 
approved March 2, 1945, (59 Stat. 10,16). The actual dredging 
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operations were performed during the last week of October 1952 } 

the Hendry Corp. under Government contract. This bill is comoune 
with the effect that the disposition that was made of the spoil from the 
dredging had on Mr. Boales’ property. The contractor deposited 
this spoil in front of city-owned property next to Mr. Boales’ property 
However some of that spoil spilled over and muck was pushed over to 
the area in front of Mr. Boales’ land. As a result Mr. Boales com. 
plains that the value of his land has been greatly reduced. 

As is observed in the Army report to the committee on the bill, the 
Florida Inland Navigation District acquired a spoil-disposal easement 
from M. E. Boales and Dixie L. Boales on August 24, 1951, to permit 
the United States to deposit spoil on the submerged bottom in front 
of their upland property in Daytona Beach on the Halifax River 
Mr. Boales has asserted that this permit to deposit spoil was condi- 
tioned upon that spoilage being placed in the manner specified in the 
permit. In this connection the easement grant contained a proviso 
which stated: 


Provided; That, consistent with good commercial dredging 
practice, proper care shall be exercised by the party of the 
second part, its officers, agents, servants and contractors, to 
protect the premises against avoidable [sic] injuries that may 
permanently impair the value of said premises. 


The Department of the Army has indicated that it is opposed to the 
bill on the ground that the Florida Inland Navigation District under- 
took to furnish to the United States all land, easements, rights-of-way, 
and spoil-disposal areas and hold the United States free from damages 
resulting from the work, and therefore that Mr. Boales should look to 
the Florida Inland Navigation District for any relief. In reply to 
this Mr. Boales points out that the easement was granted to the 
United States, and notes that although the broad authority provided 
for in the easement was granted, still the actual work was dont in & 
manner which did not comply with the provisions of the permit and 
the specifications which the contractor should have followed regarding 
the Haste of fill. 

The committee has carefully considered this claim and has con- 
cluded that Mr. Boales is entitled to have his property put back into 
approximately the condition existing prior to the deposit of spoil 
from the dredging. On the basis of the evidence presented to the 
committee as to the cost of such work, this committee has determined 
that $5,000 would be a fair payment. Accordingly the committee 
recommends that the bill be amended so as to provide for a payment 
of that amount, and recommends that the amended bill be considered 
favorably. 
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DEPARTMENT OF THE ARMY, 
Washington, D.C., November 1, 1956. 
Hon. EManveyt Cruiser, 
Chairman, Committee on the Judiciary, 
House of Representatwwes. 

Dear Mr. CHarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 11725, 
84th Congress, a bill for the relief of M. E. Boales. 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not ‘otherwise appropriated, 
to M. E. Boales, of Daytona Beach, Fla., the sum of $30,000. The 
payment of such sum shall be in full settlement of all claims against 
the United States of M. E. Boales arising out of damage to his real 
property on and near the Halifax River in the State of Florida which 
was caused by dredging operations being carried out by the Secretary 
of the Army during the year 1952.” 

The Department of the Army is opposed to the above-mentioned 
bill. 

The widening and deepening of the Intracoastal Waterway from 
Jacksonville to Miami, Fla., as set forth in House Document 740, 
79th Congress, was authorized by the act of Congress approved 
March 2, 1945 (59 Stat. 10, 16). The project document provided 
that “local interests furnish free of cost to the United States all land, 
easements, rights-of-way, and spoil-disposal areas needed for new 
work and for subsequent maintenance when and as required; bear the 
cost of all alteration of bridges, cables, pipelines, and other structures 
made necessary by the improvement, and hold and save the United 
States free from damages resulting from the work.”’ Pursuant to this 
authorization, the Corps of Engineers developed a project including 
dredging the Halifax River from Flagler Beach to Oak Hill. In 
furtherance of the project, the Florida Inland Navigation District on 
August 2, 1946, undertook to furnish free of cost to the United States 
all land, easements, rights-of-way, and spoil-disposal areas and to hold 
and save the United States free from damages resulting from the work. 
These assurances were accepted by the Chief of Engineers on Decem- 
ber 24, 1946. In furtherance of its undertaking, the Florida Inland 
Navigation District acquired a spoil-disposal easement from M. E. 
Boales and Dixie L. Boales on August 24, 1951, to permit the United 
States to deposit spoil on the submerged bottom in front of their 
upland property in Davi tik Beach on the Halifax River. 

Dredging operations were performed during the last week of October 
1952 by the Hendry Corp. under Government contract. In accord- 
ance with the contract the contractor was allowed discretion as to 
the specific areas to be utilized in the disposal of spoil and, if necessary, 
obtain areas additional to those secured by the Government. Exer- 
cising its rights under the contract, the contractor elected to discharge 
all the spoil in the area involved in front of city-owned property adja- 
cent to the claimant’s property. At no time was the contractor’s 
discharge pipe in front of the Boales’ property. Under the terms of 
the easement, the Government had the privilege, but not the obliga- 
tion, to deposit spoil on their property. However, following a com- 
plaint by Mr. Boales that the fill had not been placed where he desired 
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it, a survey was made on November 6, 1952, which indicated that 
some spoil had run from the adjacent area onto the Boales’ property, 
The Corps of Engineers immediately offered to have this material 
removed but Mr. Boales instead asked that additional dredging be 
accomplished beyond the scope of the contract. There being no 
justification for this action, the contract was not revised. 

Since the widening and deepening project was accomplished under 
legislation requiring that local interests furnish lands, easements 
rights-of-way, and spoil-disposal areas and hold and save the Unite 
States free from damages resulting from the work, Mr. Boales was 
advised that he should look to the Florida Inland Navigation District 
for any relief to which he might believe he is entitled. In view of 
the facts and circumstances of this case no liability in law or equity 
rests upon the United States to compensate Mr. Boales for any dam- 
ages incurred by bim. Accordingly, the Department of the Army is 
opposed to the enactment of the bill. 

he cost of this bill, if enacted, will be $30,000. 
The Bureau of the Budget advises that there is no objection to the 
submission of this report. 
Sincerely yours, 
Wiser M. Brucker, 
O Secretary of the Army. 
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PARK NATIONAL BANK 





Marcu 24, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 5733) 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 5733) for the relief of Park National Bank, having considered 
the same, report favorably thereon with an amendment and recom- 
mend that the bill, as amended, do pass. 

The amendment is as follows: 

Page 2, line 4, strike out “in excess of 10 per centum thereof’’. 

A similar bill was favorably reported by the committee and passed 
the House in the 85th Congress, but no action taken by the Senate 
before adjournment. 

The facts will be found fully set forth in House Report No. 2573, 
85th Congress, 2d session, which is appended hereto and made a part 
of this report. Therefore, your committee concur in the former 
recommendation. 

(H. Rept. 2573, 85th Cong.] 


The purpose of the proposed legislation is to pay the Park National 
Bank of Knoxville, Tenn., $194 in full settlement of its claims against 
the United States based on the refusal of the Secretary of the Treasury 
to make payment in the original amount of $194 drawn to the order of 
a private in the Army which was fraudulently raised to the amount of 
$494 before being cashed at the bank. 


STATEMENT 


In September of 1955 one Joseph Orton Smith, a private in the 
SS. Army, was issued a U.S. Treasury check payable to him in the 
amount of $194. Before he negotiated that check on September 30, 
1955 Private Smith raised the amount of the check from $194 to $494, 
The check was negotiated at the Park National Bank in Knoxville, 
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Tenn. Private Smith was reported absent without leave from his 
duty station on October 3, 1955, and on November 1, 1955, he was 
dropped administratively from the rolls of the Army as a deserter. 
He was subsequently convicted of the Federal offense of transporting 
a stolen automobile in interstate commerce, and also was given an 
undesirable discharge from the Army. Upon his release from Federal] 
prison, he pleaded guilty to other offenses lodged against him. 

The claim of the Park National Bank of Knoxville for the original 
amount of the Government check, $194, was denied by the Treasury 
on the ground that while the holder in due course of an altered checks 
may recover according to the original tenor of the instrument, the 
alteration in this case was of a sort that was obvious and apparent on 
its face and should have put the bank on notice of the irregularity, 
Accordingly, it was held that the bank should not be regarded as 
having the standing of a holder in due course, and therefore it was 
determined that the bank was not entitled to recover. 

This committee has carefully considered the circumstances under 
which this bank cashed the check. The evidence submitted to the 
committee discloses that the soldier, Joseph O. Smith, had been 
assigned to duty at the Army Recruiting Service Office in Knoxville. 
It appears that the official name of the soldier’s post according to the 
Army report was ‘“‘the Armed Forces Examining Station, Knoxville, 
Tenn.” This soldier came into the main office of the Park National 
Bank and presented the check in question to one of the tellers for 
cashing. The teller, a man of several years experience, examined the 
check and not knowing Smith, referred him to one of the officers of 
the bank for identification and approval of the transaction. This was 
in accordance with the procedures of the bank. Smith was referred to 
the assistant vice president of the bank, Mr. C, K. Lewallen, Mr, 
Lewallen described the incident as follows: 


Smith, whom I had never met before, came to my desk and 
handed me the Treasury check which I examined, Its 
amount of $494 raised no question in mind because the bank 
sees and handles a great volume of such checks drawn for 
many different purposes, and I personally (since becoming 
an officer of the bank) have handled probably 75 percent 
of all the checks paid by the Park National Bank which had 
to be referred to a bank officer for approval. Smith showed 
me his personal identification card issued by the Army as 
well as other papers sufficient to indicate his identity, and 
in conversation mentioned names and stated facts about some 
of the other personnel in the Recruiting Service office with 
whom I was acquainted, and I can assure you that I gave 
my approval of payment of the check he wanted to cash 
with no reason to doubt its genuineness or his right to the 
proceeds. I may also state that this check is the only altered 
Treasury check in my entire banking experience ever to 
come to my attention. 


This committee has concluded that under these circumstances the 
bank should receive the amount of $194, the amount of the check as 
originally drawn. Smith has executed an assignment of his claim for 
$194 to the bank. The committee feels that it would be only fair to 
allow the bank to receive this amount. Accordingly the committee 
recommends that the bill be considered favorably. 
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The committee has been advised that an attorney has rendered 
services in connection with this claim, and accordingly the customary 
attorney’s fee proviso is retained in the bill. 


OrricE OF THE SECRETARY OF THE TREASURY, 
Washington, July 22, 1958. 
Hon. Emanvet CELuer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

My Dear Mr. CuarrMan: Reference is made: to your request for 
the views of this Department on H.R. 9256, for the relief of the 
Park National Bank. 

The proposed legislation would authorize and direct the Secretary 
of the Treasury to pay to the Park National Bank, Knoxville, Tenn., 
the sum of $194. It provides that payment of such sum shall be in 
full settlement of all claims of the bank against the United States 
arising out of the refusal of the Secretary of the Treasury to make 
payment in the original amount of $194 on a U.S, Treasury check 
drawn in favor of Joseph Orton Smith, private, U.S. Army, dated 
September 30, 1955, which, before being cashed by the bank, was 
fraudulently raised to the amount of $494. 

The records of the Treasury Department disclose that payment of 
the subject check was declined by the Federal Reserve Bank of 
Atlanta, through which it was payable, because of the fraudulent 
alteration by the payee of the amount of the check. Thereafter 
counsel for the bank requested advice from the Office of the Treasurer 
of the United States as to the possibility of obtaining reimbursement 
of the original amount of the check. In view of title 31 United States 
Code, section 71, providing that all claims and demands against the 
United States shall be settled in the General Accounting Office, the 
case was submitted on February 15, 1956, to the General Accounting 
Office for consideration. 

Under date of March 23, 1956, the General Accounting Office, con- 
sistent with previous rulings, advised the Treasurer of the United 
States that there was no legal right to payment of the check according 
to its original tenor and that the claim should be disallowed. The 
decision was based upon the proposition that material alteration of a 
check avoids it except as to a holder in due course and upon a finding 
that the alteration was so apparent as to preclude the bank from be- 
coming a holder in due course. 

In view of the fact that the decision of the General Accounting 
Office was based upon established principles of law the Depart- 
ment recommends that H.R. 9256 be not enacted since its enact- 
ment would serve as a precedent for legislative relief in other cases 
where the rights and liabilities of individuals arising out of Treasury 
checks have been settled in conformity with law. 

In accordance with your request there are enclosed copies of perti- 
nent papers included in the files of the Office of the Treasurer of the 
United States. 
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The Department has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report to your 
committee. 

Very truly yours, 
Junian B. Barrp, 
Acting Secretary of the Treasury, 





DEPARTMENT OF THE Army, 
Washington, D.C., July 29, 1958, 
Hon. Emanvet Cruse, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuarrman: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 9256, 
85th Congress, a bill for the relief of the Park National Bank. 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
to the Park National Bank, Knoxville, Tennessee, the sum of $194, 
The payment of such sum shall be in full settlement of all claims of 
such bank against the United States arising out of the refusal of the 
Secretary of the Treasury to make payment in the original amount of 
$194 on a United States Treasury check drawn in favor of Joseph 
Orton Smith, private, United States Army, dated September 30, 1955, 
which, before being cashed by such bank was fraudulently raised to 
the amount of $494.” 

The Department of the Army has considered the above-mentioned 
bill. Records of the Department of the Army show that Joseph Orton 
Smith enlisted in the Regular Army on July 18, 1955, for a period 
of 3 years, and on August 11, 1955, was assigned to the Armed 
Forces Examining Station, Knoxville, Tenn. On September 30, 1955, 
Private Smith endorsed in blank U.S. Treasury check No. 2,570,714, 
and negotiated it to the Park National Bank, Knoxville, Tenn. 
Prior to negotiating the check he raised the amount from $194 to 
$494, making the alteration in ink and by hand. On October 3, 
1955, Private Smith was reported absent without leave from his duty 
station, and, on November 1, 1955, he was dropped administratively 
from the rolls of the Army as a deserter. The Department of the 
Army has been informed subsequently that on December 6, 1955, he 
was apprehended by the civil authorities while driving a stolen auto- 
mobile, and that on December 19, 1955, he pleaded guilty to a violation 
of the Dyer Act (18 U.S.C. 10, 2311-2313), which act makes it a 
crime to knowingly transport a stolen automobile in interstate com- 
merce. After conviction he was sentenced to serve 3% years in the 
Federal Correctional Institution, Texarkana, Tex., and pursuant 
to Army Regulations 615-366 of February 5, 1954 (now Army 
Regulations 635-206 of January 16, 1956), he was given an undesirable 
discharge from the Army. It has been learned that upon his release 
from Federal prison Smith pleaded guilty to bank robbery and a postal 
violation, and received sentences of 9 years and 3 years, respectively. 
It is understood that these sentences are to run concurrently. 
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The Park National Bank apparently has determined that it would 
be futile to attempt to collect the $494 from Smith. Its claim for 
the original amount of the check was denied by the Treasurer of the 
United States on the theory that while the holder in due course of an 
altered check may recover according to the original tenor of the in- 
strument, the alteration in this case was so obvious and apparent 
on its face as to put a holder on notice of the irregularity. Con- 
sequently, it was held that the bank in this case could not become 
a holder in due course, and hence was not entitled to recover. The 
Department of the Army is of the opinion that whether or not recovery 
should be allowed now involves problems of policy properly within 
the purview of the Comptroller General of the United States and 
the Seeammer of the United States, and accordingly prefers to make 
no recommendation with respect to the merits of this bill 

The cost of the bill, if enacted, will be $194. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 
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86TH CONGRESS } HOUSE OF REPRESENTATIVES { REPORT 


GERALD M. COOLEY 


Marcu 24, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed — 


Mr. Lang, from the Committee on the Judiciary, submitted the 
tollowing 


REPORT 


[To accompany H.R. 1758] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1758) for the relief of Gerald M. Cooley, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill as amended do pass. 

The amendment is as follows: 

Page 2, line 1, strike out ‘‘in excess of 10 per centum thereof”’. 

The purpose of this proposed legislation is to pay the sum of $679.93 
to Gerald M. Cooley, of San Carlos, Calif. Such payment represents 
back wages due him from the Cooley-Cain Aircraft Corp. under the 

rovisions of the act of June 30, 1936, commonly referred to as the 
Valsh-Healey Act. 

It appears that the Public Contracts Division, Department of 
Labor, could not locate Mr. Cooley in time for deadline date of pay- 
ment of the amount set forth in this bill. Due to the lack of an appli- 
cation from him the Department deposited the funds as miscellaneous 
receipts with the Treasury Department together with back wages due 
other unlocatable employees of the corporation in June 1956. 

The Department of Labor states in its report dated February 25, 
1959, that it made several unsuccessful efforts to contract Mr. Cooley 
in order to pay him the sum recovered as wages due him; that after 
1 year from recovery of the sum in question, the funds were trans- 
ferred to the general fund account of the U.S. Treasury pursuant to 
section 2 of the Public Contracts Act, and offers no objection to the 
enactment of this bill. 

Therefore, your committee concurs in that recommendation. 
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U.S. Department or Lasor, 
Orrice OF THE SECRETARY, 
Washington, February 25, 1959. 
Hon. Emanvust CELuer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear ConGressMAN Ce.teEr: This is in further reply to your 
— for a report on H.R. 1758, a bill for the relief of Gerald M. 

ooley. 

This bill would authorize the Secretary of the Treasury to pay to 
Gerald M. Cooley of San Carlos, Calif. the sum of $679.93 in full 
settlement of his claim against the United States for back wages due 
him under the Walsh-Healey Public Contracts Act. 

The records of this Department show that the sum of $679.93 was 
found due Mr. Cooley under the Public Contracts Act and recovered 
by this Department from the Cooley-Cain Aircraft Corp. 

The Department made several unsuccessful efforts to contact Mr, 
Cooley in order to pay him the sum recovered as wages due him. 
After 1 year from recovery of the sum in question, the funds were 
transferred to the general funds accounts of the U.S. Treasury pursu- 
ant to section 2 of the Public Contracts Act. 

Under the unusual circumstances of Mr. Cooley’s case, we have no 
objection to the enactment of H.R. 1758. 

he Bureau of the Budget advises that it has no objection to the 
submission of this report. 
Sincerely yours, 
James T. O’ConNELL, 
Acting Secretary of Labor. 
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NORTH COUNTIES HYDRO-ELECTRIC CO. 


Marcu 24, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. Res. 189] 


The Committee on the Judiciary, to whom was referred the resolu- 
tion (H. Res. 189) providing that the bill H.R. 5093, a bill for the 
relief of North Counties Hydro-Electric Co., and accompanying 
papers be sent to the Court of Claims, having considered the same, 
report favorably thereon without amendment and recommend that 
the resolution do pass. 

PURPOSE 


The purpose of House Resolution 189 is to refer the bill H.R. 5093, 
for the relief of North Counties Hydro-Electric Co., to the Court of 
Claims in accordance with sections 1492 and 2509 of title 28 of the 
United States Code with the direction that the matter be considered 
in accordance with the provisions of those sections and the court report 
its findings to the House of Representatives so as to inform the Con- 
gress of the nature of the demand as a claim against the United States. 


(H.R. 5093, 86th Cong., 1st sess. ] 
A BILL For the relief of North Counties Hydro-Electric Company 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
Secretary of the Treasury is authorized and directed to pay, 
out of any money in the Treasury not otherwise appropriated, 
to North Counties Hydro-Electric Company of Illinois, the 
sum of $326,000, in full satisfaction of all claims of such 
company against the United States for damages to its power- 
plant and dam at Dayton, Illinois, sustained as the result of a 
dam built by the United States on the Illinois River, at 
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Starved Rock near Ottawa, Illinois: Provided, That no part 
of the amount appropriated in this Act in excess of 10 per 
centum thereof shall be paid or delivered to or received by 
any agent or attorney on account of services rendered in con- 
nection with this claim, and the same shall be unlawful, any 
contract to the contrary notwithstanding. Any person 
violating the provisions of this Act shall be Sienasl ilty of 
a misdemeanor and upon conviction thereof shall be fined 
in any sum not exceeding $1,000. 


STATEMENT 


The matter with which H.R. 5093 is concerned was the subject of 
consideration by this committee during the 85th Congress in connec- 
tion with a private bill reported by the committee in that Congress, 
H.R. 10419. While that bill contained different provisions from those 
set forth in H.R. 5093, the report of the committee in that connection 
outlines the facts concerning this claim. That report, House Report 
No. 2094 of the 85th Congress is as follows: 


{H. Rept. 2094, 85th Cong., 2d sess.] 
PURPOSE 


The purpose of the proposed legislation is to confer jurisdiction 
on the Court of Claims to hear, determine, and render judgment on a 
claim of the North Counties Hydro-Electric Co. of Illinois for damages 
sustained in 1952 as the result of a dam built by the United States, 


STATEMENT 


Since 1925 the North Counties Hydro-Electric Co. has owned and 
operated a small dam and hydroelectric powerplant on the Fox River 
in northern Illinois. The dam is located at Dayton, Ill., at a point 
5.75 miles above the confluence of the Fox and Illinois Rivers at 
Ottawa, Ill. In 1933 the United States placed into operation the 
Starved Rock Dam which was built across the Illinois River 8.5 
miles below Ottawa. This Government dam impounds a pool of 
still water some 13.5 miles up the Illinois River, and this pool is also 
extended up the Fox River for 2.5 miles. Therefore the effect of the 
Starved Rock Dam has been to create a backwater pool which extends 
up the Fox River to within 3 miles of the powerplant of the North 
Counties Hydro-Electric Co. 

Northern Illinois occasionally experiences severe winter weather. 
Both the backwater pool of the Starved Rock Dam and the backwater 
pool of the Dayton backwater pool are frequently covered by sheet ice 
which comes and goes depending on the fluctuations in temperature. 
The result of these fluctuations is that the Fox River periodically 
washes down a quantity of broken sheet ice and slush ice. ‘The winters 
of 1943, 1946, and 1952 were particularly severe, and the Fox River 
in those years became congested with ice between Ottawa and Dayton. 
In 1943 and again in 1952 these ice jams were so extensive that they 
obstructed the flow of water in the river so as to flood the powerplant 
of the North Counties Hydro-Electric Co. and to put it out of com- 
mission for a considerable period. In 1946 the ice gorge had the effect 
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of causing a substantial loss of power because the rise in the water 
level decreased the effective head of water which was needed for the 
roduction of power. 

The North Counties Hydro-Electric Co. filed a suit in the Court of 
Claims in 1943 contending that the value of its facilities had been 
impaired because the backwater pool created by the Starved Rock 
Dam had caused the ice gorge which resulted in damage to the power- 

lant. The court in 1947 rejected the claim of the North Counties 

ydro-Electric Co. on the ground that the evidence failed to establish 
that the 1943 ice gorge started at the head of the Starved Rock Pool 
and was continuous up to Dayton, and that the prospect of periodic 
recurrence of such conditions was speculative (North Counties Hydro- 
Electric Company v. United States, 108 C. Cls. 470). After the recur- 
rence of an ice gorge in the Fox River in 1952 the company brought 
another action on the same theory as the earlier case. In its opinion 
in that case dated May 8, 1957, the Court of Claims referred to its 
earlier decision and stated that in a second action it would be neces- 
sary for the company to prove the same things that it had to prove 
in the former litigation, and that the second flooding would not 
alter the situation. The court held that under the rule of res adjudicata 
the company would not be entitled to litigate the matter again and 
dismissed the petition of the company. It is as a result of this holding 
that the North Counties Hydro-Electric Co. has sought the legislative 
relief provided for in H.R. 10419. 

The committee has carefully considered the circumstances of this 
matter and in particular the opinion of the Court of Claims rendered 
on May 8, 1957, and has cmutnted that. the North Counties Hydro- 
Electric Co. should be given the opportunity to litigate their claim as 
provided for in H.R. 10419. The provisions of that bill have the 
effect of removing the defense of res adjudicata so that the matter 
can be heard on its merits and the court can proceed to make findings 
of fact concerning the company’s claim. Therefore the committee 
recommends that the bill be considered favorably with the amend- 
ments recommended by the committee. 


DEPARTMENT OF THE ARMY, 
Washington, D.C., May 9, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. CuHarrMan: Reference is made to your request to the 
Secretary of the Army for the views of the Department of the Army 
with respect to H.R. 10419, 85th Congress, a bill for the relief of 
North Counties Hydro-Electric Co. 

The bill provides as follows: 

“That, notwithstanding any statute of limitation, lapse of time, or 
any prior court decision of this claim by any court of the United States, 
jurisdiction is hereby conferred upon the United States Court of Claims 
to hear, determine, and render judgment on the claim of North Coun- 
ties Hydro-Electric Company of Illinois against the United States for 
damages sustained as the result of a dam built by the United States 
on the Fox River, at Dayton, Illinois, in 1952. Suit upon such claim 
may be instituted hereunder not later than one year after the date of 
the enactment of this Act: Provided, however, That nothing contained 
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in this Act shall be construed as an inference of liability on the part 
of the United States.” 

The Department of the Army is opposed to this bill. 

North Counties Hydro-Electric Co. is a corporation, duly organized 
under the laws of the State of Illinois in 1925, and owner of a hydro- 
electric power development on the Fox River near Dayton, IIl., about 
5.75 miles north of Ottawa, Ill., where the Fox River empties into the 
Illinois River. The corporation has, on two previous occasions 
brought suit against the Goveranadns in the U.S. Court of Claims for 
damages to its facilities resulting from ice jams. A detailed statement 
of the facts and circumstances pertaining to the corporation’s claim 
are set forth in the judicial decisions mentioned hereinafter, and it is 
believed that no useful purpose would be served by fully reiterating 
such material here. 

Under the authority of the Rivers and Harbors Act of July 3, 1930 
(46 Stat. 945), the Illinois Waterway, the construction of which had 
been begun by the State of Illinois, was taken over and the completion 
thereof was assumed by the United States. The said act, supra, pro- 
vided that the project would be accomplished under the direction of the 
Secretary of War (now Secretary of the Army) and the supervision of 
the Chief of Engineers. The corporation’s claim concerns the Starved 
Rock lock and dam of said waterway, which was completed in 1932, 
and operated since that time by the Corps of Engineers of this Depart- 
ment. The Starved Rock Dam is located in the Illinois River at 
Starved Rock, Ill., approximately 8.7 miles downstream from the 
confluence of the Fox and Illinois Rivers at Ottawa, III. 

For a considerable number of days prior to March 3, 1943, through 
a combination of climatic and physical conditions an ice jam or jams 
were formed in the Fox River, between the highway bridge at Ottawa 
and the corporation’s dam near Dayton. Beginning about March 3, 
1943, such a jam caused portions of the corporation’s powerhouse to be 
submerged with water to the extent that the plant ceased to operate, 
and did not thereafter operate with full capacity until the early part 
of May 1943. 

On December 26, 1944, the corporation filed suit against the Gov- 
ernment in the U.S. Court of Claims, seeking damages in the total 
amount of $175,000. It alleged that the erection of the Starved Rock 
Dam impeded the flow of water in the Fox River, and thereby in- 
terfered with the riparian rights of the corporation to a flow un- 
obstructed except as in the course of nature. The corporation sought 
to prove that the ice jam and flooding of its powerhouse was caused 
by the Government’s dam at Starved Rock, and that such floodings 
would inevitably recur, contending that this amounted to a taking 
of its property within the meaning of the fifth amendment to the 
U.S. Constitution, for which the Government was liable to respond 
in damages. In a decision dated April 7, 1947, the court held that the 
plaintiff was not entitled to recover and dismiss its petition (North 
Counties Hydro-Electric Company v. United States, 108 Ct. Cl. 470, 
70 F. Supp. 900). 

Subsequently, on June 22, 1953, the corporation again filed suit 
against the Government in the U.S. Court of Claims, seeking $300,000 
damages for a second ice jam which rendered its powerplant in- 
operative from January 31, 1952, to February 19, 1952. In a decision 
dated May 8, 1957, the court sustained the Government's plea of res 





ey Se ow Yr aes Cea 


) 


> —_ i i | 86 


NORTH COUNTIES HYDRO-ELECTRIC CO. 5 


adjudicata and dismissed the plaintiff’s petition (North Counties Hydro- 
Electric Company v. United States, — Ct. Cl. —, 151 F. Supp. 322). 
The court stated pertinently as follows: 

“The theory of plaintiff’s suit is that, by the erection of the Starved 
Rock Dam on the Illinois River, completed in 1932, defendant created 
a condition that caused ice jams to form below plaintiff’s dam on 
the Fox River, which, in the 19 years between the time the pool 
behind the dam had reached its full elevation in February 1933 and 
January 1952, had so impeded the flow of the Fox River that plaintiff’s 
powerhouse was twice flooded, in 1943 and 1952, and put out of 
operation for brief periods, and that such floods will inevitably recur 
at intervals of approximately every 10 years. 

“After the flooding in March 1943, plaintiff brought an action 
alleging a taking of its —— We denied recovery on two grounds: 
first, because it had not been proven that the ice jams were caused 
by the Starved Rock Dam; and, second, because plaintiff had not 
shown that it was inevitable for these ice jams to recur. 

“In order to show a taking by defendant, it was necessary for 
plaintiff to prove both of these facts. It proved neither. Now, after 
a second flooding 10 years later, it brings the identical action, again 
alleging that defendant, by the erection of the Starved Rock Dam, 
took its property. In this action it is necessary for it to prove the 
same things it had to prove in the former litigation, to wit, that the 
Starved Rock Dam caused the ice jams and the consequent floodings, 
and that such floodings will inevitably recur. 

“The only difference in the facts now known and those known when 
the former case was tried is that now the powerhouse has been flooded 
again. But this does not prove plaintiff’s case. Two floodings, one 
10 years after the pool behind the dam was completely full, and the 
other 19 years after, do not constitute a taking. * * * (citing cases) 
It is necessary for plaintiff to show that such floodings will inevitably 
recur. 

« * * ” * * 7” 


“Plaintiff has had its day in court and under the rule of res 
adjudicata, it cannot again litigate the same issue heretofore tried 
in the same cause of action against the same defendant. 

“Our decision between the same parties, reported in 127 Court of 
Claims 467, is not to be taken as intimating any opinion one way or 
the other on this question. That decision was on plaintiff’s motion 
to strike defendant’s pleas of res adjudicata and the statute of limita- 
tions. These motions were denied solely on the ground that a 
motion to strike can be sustained only when the plea is trivial or 
plainly without merit. We stated expressly: ‘We do not pass on the 
merits of the defense at this time, except to say that it is not a trivial 
defense; it is not one to be cast aside as plainly without merit.’ 

* * * * * « * 


“By what we have said above, we do not mean to say that plaintiff 
is not also barred from again trying the first issue, that the Starved 
Rock Dam caused the icejam. This issue was tried in the first action 
and was decided adversely to plaintiff for failure of proof. [Emphasis 
supplied.] But an insufficiency of evidence to prove a material issue 
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in the former litigation does not permit litigating the same issue in 
another action on the same cause of action against the same defendant, 
* * + * * * * 


“When plaintiff brought its suit it knew what it had to prove, and 
it thought it could prove it. It failed. Having had the day in court 
it had selected, it is not entitled to another. ‘There must be an end 
to litigation some time, both for the sake of parties, and for the sake 
of other litigants who are demanding the attention of the court. 

“Defendant’s plea of res adjudicata is sustained. 

“This action makes it unnecessary to consider the defense of the 
statute of limitations, and to again consider the case on its merits, 
For this reason, we make no findings of fact, in addition to those 
already found and reported in 108 Court of Claims 470, except to 
find as a fact that ice formed in the Fox River below plaintiff’s dam 
and plaintiff’s powerplant was again flooded, on January 29, 1952, 
and operations were not resumed until February 17, 1952.” 

On November 25, 1957, the Supreme Court of the United States 
denied the corporation’s petition for a writ of certiorari to review this 
judgment of the U.S. Court of Claims (North Counties Hydro-Electrie 
Company v. United States, 355 U.S. 882; 78S. Ct. 149;2 L. Ed. 2d 112). 

The subject bill would confer jurisdiction upon the U.S. Court of 
Claims to once again hear this matter, notwithstanding any statute 
of limitations or any prior court decision thereon. As noted above, 
it has been judicially determined on more than one occasion that this 
corporation is not entitled to recover damages from the United States 
on account of ice jams which flooded its powerplant. The Depart- 
ment of the Army is aware of no additional: facts which would justify 
permitting this corporation to relitigate this matter. The enactment 
of private relief legislation in favor of the a would be dis- 
criminatory by granting it a benefit not available to other unsuccessful 
litigants similarly situated. This Department is therefore opposed 
to the enactment of the subject bill. 

ae cost of this legislation, if enacted, cannot presently be deter- 
mined. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 
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CERTAIN CLAIMANTS AGAINST THE UNITED STATES WHO SUF- 
FERED PERSONAL INJURIES, PROPERTY DAMAGE, OR OTHER 
LOSS AS A RESULT OF THE EXPLOSION OF A MUNITION TRUCK 
BETWEEN SMITHFIELD AND SELMA, N.C., ON MARCH 7, 1942. 


Marcu 24, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Tout, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2594] 


The Committee on the Judiciary to whom was referred the bill 
(H.R. 2594) for the relief of certain claimants against the United 
States who suffered personal injuries, property damage, or other loss 
as a result of the explosion of a munitions truck between Smithfield 
and Selma, N.C., on March 7, 1942, having considered the same, report 
favorably thereon with amendments and recommend that the bill do 
pass. 

The amendments are as follows: 

Page 2, line 1, strike out ‘‘plus, as a part of just compensation, 
interest at the rate of six per centum per annum from March 7, 1942”’. 

Page 2, line 12, strike out all numbers beginning with (1) through 
(159) on page 12, line 11. 

Page 12, line 19, plus, as a part of just compensation, interest at 
the rate of six per centum per annum from March 7, 1942”. 

Page 12, line 11, insert ‘A. G. Boone Company, Charlotte, North 
Carolina, $726.50’’. 

Page 13, line 18, strike out ‘“‘plus, as a part of just compensation, 
interest at the rate of six per centum per annum from March 7, 1942”’. 

Page 12, line 23, strike all numbers beginning with (1) throughout 
the remainder of the bill. 

The purpose of this proposed legislation is to pay certain sums to 
the claimants named in the bill representing the amounts reported 
by the U.S. Court of Claims to the Congress in response to House 
Resolution 319, 82d Congress (congressional No. 17876, decided 
January 15, 1958), in full settlement of their respective claims against 
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the United States for compensation for personal injuries or property 
losses sustained as the result of an explosion caused by a fire which 
occurred when a truck in which munitions were being transported for 
use by the Army collided with a privately owned passenger automobile 
at the intersection of U.S. Highways Nos. 301 and 70, between Selma 
N.C., and Smithfield, N.C., on March 7, 1942. , 

The claims set forth in this bill are identical with those recommended 
for payment by the U.S. Court of Claims in its favorable decision of 
January 15, 1958, and submitted to Congress for consideration. 

Ordinarily, special legislation relating to claims against the Gov- 
ernment limits attorneys in their fees to 10 percent of the amounts 
awarded. However, section 16 of the rules of the subcommittee of the 
Committee on the Judiciary which has jurisdiction of claims, permits 
the committee to set a higher figure where, as here, the claims are 
based upon findings of the Court of Claims, or where extraordinary 
services have been rendered. ; 

Not only are the claims set forth in this bill based upon findings of 
the Court of Claims, but also the committee is of the opinion that 
extraordinary services have been rendered by claimants’ attorneys 
over a period of more than 17 vears. In recommending that attor- 
neys’ fees be set at 25 percent of the amounts paid, the committee is 
mindful of the tremendous service rendered by the lawyers over this 
extensive period of time. The 173 claims included in this bill (aggre- 
gating $160,840.99), involve 167 different claimants. These claimants 
1ave been continously represented by a total of approximately 14 
different local attorneys since immediately following the occurrence 
of the March 7, 1942, explosion. These local attorneys resorted to 
every means available to collect on these claims, and appeared before 
numerous Federal and State administrative bodies in furtherance of 
their efforts. In 1950, they employed Washington counsel to repre- 
sent all the claimants, and prosecute the claims before the US. 
Court of Claims. 

All of these attorneys have rendered diligent services on behalf of 
their clients over this long period of time, have conducted exhaustive 
legal research, and have expended great effort on behalf of their 
clients in developing briefs and presenting arguments before these 
various administrative tribunals, this committee of Congress, and the 
Court of Claims. 

The committee has been furnished with an itemized statement of 
legal services rendered by counsel, which it has available in its files, 
the contents of such statement being considered too voluminous to be 
reproduced in the committee report. 

In view of the caliber and quantity of legal services rendered by 
counsel in this matter the committee feels that a 25-percent limitation 
on legal fees, as provided in the bill, is clearly warranted and justified. 

The amounts set forth in this bill are the exact sums recommended 
for payment by the Court of Claims, and your committee concurs in 
the court’s findings and conclusions, and recommends favorable con- 
sideration of the Sill, as amended. 

The opinion of the U.S. Court of Claims is hereinafter set forth in 
its entirety, as follows: 





Gu the United States Court of Claims 
No. Cong. 17876 
(Decided January 15, 1958) 


HERMAN BENSON, ET AL. v. THE UNITED STATES 


Mr. Richard K. Lyon for the plaintiffs. Messrs. Lyon, 
Wilner & Bergson were on the brief. . 

Mr. John F. Wolf, with whom was Mr. Assistant Attorney 
General George Cochran Doub, for the defendant. Mr. 
Francis P. Borden, Jr., was on the brief. 


OPINION 


Jones, Chief Judge, delivered the opinion of the court: 

This Congressional reference case involves a number of 
claimants.‘ It was referred by this court, pursuant to Rule 
45 (c), to the Honorable W. Ney Evans, a trial commissioner 
of the court, for the purpose of taking testimony, and with 
directions to make findings as to the facts and to submit a 
recommendation as to whether, under the applicable statutes, 
the “demand is a legal or equitable claim or a gratuity, and 
the amount, if any, legally or equitably due from the United 
States to the claimant[s]” (28 U.S. C. § 2509). 

After taking extensive testimony and considering scores 
of documents, Commissioner Evans has filed his findings and 
conclusions, which are set out below, and which, with minor 
modifications, we have adopted. 

The claims arise by reason of the explosion of a truckload 
of munitions enroute from the Charleston Ordnance Depot, 
South Carolina, to the Edgewood Arsenal, Maryland, via 
common carrier truck. 

The cargo consisted of 40,000 burster charges, containing 
5,600 pounds of tetryl and 2,400 pounds of TNT. 

Pursuant to instructions, the carrier had delivered the 
truck to Army personnel for loading at the point of origin. 
The work of loading was performed, supervised, and in- 
spected by Army personnel, then the cargo compartment was 

1Inasmuch as the plaintiffs are listed in alphabetical order in a table in 
the findings of fact, repetition of their names here would serve no useful 


purpose. The style of the case as established in the court’s records is 
therefore retained. 


3 








4 CERTAIN CLAIMANTS AGAINST THE UNITED STATES 


closed and sealed by them, and later the same day was deliy- 
ered to the carrier’s employees for transporting to destination, 

While it was known that the cargo consisted of munitions, 
its extremely explosive nature was apparently not disclosed 
to the carrier’s employees.? A collision occurred at the june- 
tion of highways 70 and 301 that evidently was not due to 
any fault of the driver of the truck. An auxiliary tank of 
gasoline was broken by the impact and the spilled contents 
burst into flames. Approximately an hour and a half later 
a tremendous explosion occurred which made an oblong 
crater 40 feet wide, 50 feet long, and 25 feet deep. Six people 
were killed, 40 were injured and a considerable amount of 
property was destroyed. 

During the intervening period between the collision and 
the explosion a number of people had gathered, and while 
some warning was given, no one seemed to have appreciated 
the extreme explosive nature of the cargo. The full details 
are set out in the findings. 

When all the facts and circumstances are considered the 
question of legal liability of the United States is doubtful. 
However, in the broad sense of equitable claims, as set out in 
Burkhardt v. United States, 113 C. Cls. 658, 667, we agree 
with the conclusion of the trial commissioner. This position 
is strengthened by the policy laid down by the Congress in 
connection with the claims of the victims of the Texas City 
disaster. The issues in connection with the claims arising 
from that disaster were much the same as those involved 
here. 

Recommendation 


The court having approved the findings and recommenda- 
tions of the commissioner concludes that the claims are 
equitable in nature and reports to the House of Representa- 
tives, pursuant to 28 U.S. C. 2509, that there is equitably due 
from the United States to the claimants the amounts specified 
in the column headed “Payable” as listed in the table attached 
to the findings. 


2 Had the Federal Tort Claims Act, 60 Stat. 812, been in effect at the time 
of the explosion it is probable that there would have been a legal right to 
recover on the ground that it was the duty of defendant’s employees who 
loaded the cargo to explain to the carrier the exceptionally high explosive 
nature of the shipment, and that their failure to do so would have constituted 
actionable negligence under the act. 
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Reep, Justice (Ret.), sitting by designation; Mappen, 
Judge; Wairaxer, Judge; and Litrieton, Judge, concur. 


OPINION OF COMMISSIONER 


This Congressional reference presents the claims of 189 
plaintiffs for losses sustained on March 7, 1942, when a truck- 
Joad of munitions exploded on a North Carolina highway. 
Six persons were killed; twoscore were injured; and ex- 
tensive property damage was inflicted. 

The Army had engaged a common carrier by motor ve- 
hicle to transport the load of munitions from Charleston 
Ordnance Depot to Edgewood Arsenal. In the course of 
night driving, a passenger car failed to heed a stop sign at 
a highway junction and collided with the truck. Gasoline 
was sprayed over the vehicles, and both caught fire. The 
two fire companies that responded from adjacent small towns 
were unable to quench the flames on the truck. A little less 
than two hours after the collision the munitions exploded, 
with the resulting havoc. 

Immediately after the explosion suggestions were put for- 
ward that, in view of the extent of the damage, the United 
States should make good the losses, since it was the owner 
of the munitions. Legislation to authorize such relief was 
introduced in the 77th Congress,* then in session. 

The unfortunate accident occurred just three months to 
the day after Pearl Harbor. The nation was engrossed in 
the war. Although the intuitive reaction of the Governor 
of North Carolina and some other public officials was that 
the United States, as the owner of the munitions, should bear 
the burden of these civilian losses, no clear policy in that 
respect had emerged. Civilians of other belligerents had 
suffered and were suffering casualties and losses along with 
their armed forces in the waging of total war. Neither the 
equities nor the policies of such a situation had emerged in 
this country. 

The subcommittees of the Committees on Claims who con- 
sidered the relief bills could come to no resolution. The 
Secretary of War disclaimed responsibility by the United 
States based on legal liability. No court test of such lia- 





* Similar relief bills were offered in every succeeding Congress from the 78th 
through the 82d. 
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bility was possible, because of the sovereign immunity from 
suit. 

In August 1946, sovereign immunity from suit in ordi 
negligence cases was waived by the Tort Claims Act.* Seven 
months later, in April 1947, the Texas City disaster killed 
560 persons, injured nearly 1,000 others, and caused upward 
of 6,000 instances of property damage. Lawsuits, number- 
ing 275 or more, were filed under the Tort Claims Act. 

In May 1950, the decision of a test case (by the district 
judge sitting without a jury) found the United States guilty 
of actionable negligence and allowed recovery. The po- 
tential liability of the Government was then estimated at 
$200 million. 

In August 1951, while the 7exas City decision was pending 
on appeal in the fifth circuit, the House of Representatives 
referred to this court the North Carolina relief bill then 
before it.5 In March 1952, ten years after the explosion of 
the munitions truck, the main petition in this case was filed. 

In June 1952, the district court’s decision in the 7’exas City 
case was reversed by the court of appeals.° The Supreme 
Court granted certiorari,’ and, in June 1953, affirmed the 
court of appeals. A vigorous dissent was filed by the three 
justices who were in the minority.® 

Meanwhile, in the instant case, conferences in the nature 
of pretrial proceedings were held, in an effort to advance the 
trial. 

Under the court’s rules Congressional reference cases are 
heard and determined as adversary litigation. The issues 
are joined in standard pleadings. Trials are subject to the 
rules of evidence. The record becomes the foundation for 
findings of fact. Conclusions are drawn from the applicar 
tion of the law to the facts. Judgment may follow if the 
court has the requisite power in a particular case. Other- 
wise, its conclusions are reported to the Congress. 


4The Act of August 2, 1946, 60 Stat. 843; 28 U. S. C. 1346 (b). The oper- 
ation of the act was subsequently limited to claims arising on and after 
January 1, 1945. 

5H. R. 4584, referred by. H. Res. 319, 82d Congress. 

In re Texvas City Disaster, 197 F. 2d 771. 

7344 U. S. 873. 

8 Dalehite et al. v. United States, 346 U. 8. 15. 

*The division was 4 to 3. Four justices comprised a majority because two 
took no part in the consideration or decision of the case. 
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In this instance, the court lacks jurisdiction to enter judg- 
ment, because the action sounds in tort. Its function is to 
report to the Congress whether the claims are legal or equi- 
table or for gratuities. Because, presumably, of the statu- 
tory provision relating to the court’s conclusions as to legal 
liability, counsel have insisted throughout this. proceeding 
upon every right of adversary litigation. Twice the case has 
been before the court en bane on procedural points: once on 
plaintiffs’ motion for call; and once on plaintiffs’ motion for 
discovery.’° 

As a result of such protracted skirmishing, the case had 
not emerged from pretrial stages when the Congress, in 1955, 
provided relief for the victims of the Texas City disaster.” 

Thereafter, trial was held. 

Counsel have submitted fully documented requests for 
extensive findings of fact and carefully constructed briefs 
on the question of legal liability. 

In the view held by the present writer, too much refine- 
ment of either the facts or the law serves in this instance only 
to confuse the issues. The situation calls, instead, for brev- 
ity and point. 

Section 2509 of title 28, United States Code, in providing 
for Congressional references, directs this court to report— 

* * * conclusions sufficient to inform Congress whether 
the demand is a legal or equitable claim or a gratuity, 


and the amount, if any, legally or equitably due from the 
United States to the claimant. 


Equitable claims are not limited to those derived from 
“principles of right and justice as administered by courts of 
equity” but.include as well those derived from “the broader 
moral sense based upon general equitable considerations.” ** 

I think Congress should make provision for payment of 
the bulk of these claims for the same reasons that provision 
was made for the payment of the claims of the victims of the 
Texas City disaster. 

When it came to a statement of what those reasons were, 


Defendant objected to the production of documents in the possession of 
Government departments and agencies, for use either as evidence or for dis- 
covery. When the documents became available, defendant objected and still 
objects to their use in evidence. 

"The Act of August 12, 1955, 69 Stat. 709. 

® Burkhardt et al., v. United States, 113 C. Cls. 658, 667 (1949). 
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even the responsible committees of Congress could not agree 
beyond the opening sentence of the relief act: 1 


The Congress recognizes and assumes the compassion- 
ate responsibility of the United States for the losses 
sustained by reason of the explosions and fires at Texas 
City, Texas, and hereby provides the procedure by 
which the amounts shall be determined and paid. 


In my view, when the Congress recognized and assumed 
“the compassionate responsibility” for the losses sustained at 
Texas City, it established a precedent which is highly per- 
suasive, if not conclusive, upon the disposition to be made 
here. The individual victims of the North Carolina explo- 
sion incurred pain, suffering, death, and property losses, as 
did the victims of the Texas City disaster, without fault on 
their part, from causes set in motion by the Government, and 
to an extent larger than that to which response could be 
made by any other individual or entity participating in the 
chain of events."* 

Ordinarily, in Congressional reference cases, a conclusion 
favoring the imposition of legal liability is deemed to be, and 
probably is, more persuasive than any foundation of equi- 
table considerations. The present case is an exception, in 
that equitable considerations predominate, for two reasons. 
The equities favoring payment, derived from “the broader 
moral sense based upon general equitable considerations,” 
and therefore founded on moral] suasion, would remain to 
support the disposition herein suggested, regardless of any 





1% This sentence was inserted by the conference committee as a substitute 
for the House amendment. House Report No. 1623, on S. 1077, 84th Cong., 
lst sess. The House amendment had carried the following text: ‘‘While deny- 
ing any equitable or legal responsibility on the part of the United States, but 
for compassionate reasons, and as a gratuity, it is the intention of the Congress 
to make payment * * *.” House Report No. 1305, on S. 1077, 84th Cong., 
1st sess. The foregoing language had been inserted by the House in lieu of 
the text that had passed the Senate: ‘‘* * * despite the highly explosive na- 
ture of the fertilizer, it was not so marked as to warn those who conducted 
its loading or handling.” Senate Report No. 684, on S. 1077, 84th Cong., 1st 
sess. In support of this text the Senate Report adopted the substance of an 
earlier report by the House Committee (Report No. 1386, 83d Cong., 2d sess., 
based on a review by a subcommittee especially appointed) wherein the House 
committee concluded that the Government was “* * * wholly responsible for 
the * * * catastrophe.” 

1%*#The North Carolina losses, from the standpoint of monetary values, re 
flected less than one-tenth of one percent of the Texas City losses: under $175 
thousand, as compared with an estimated $200 million. The ratio of the totals, 
however, does not detract from or lessen the burden of the individuals. 
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conclusion that might be stated for or against the imposi- 
tion of legal liability. In addition, an unusual degree of 
legalism is inherent in any conclusion for or against legal 
liability,’> wherefore the equities of this situation command 
much greater unanimity of support than would any legal 
conclusion.*® 

Under these circumstances, and in keeping with judicial 
custom to refrain from deciding issues not essential to the 
disposition of the cause, the mandate of the reference will 
have been fulfilled if the court reports to the House of 
Representatives the following conclusions, which are hereby 
recommended : 

1. That general equitable considerations favor payment 
in this case as a matter of public policy; 

2. That these equitable considerations are independent of 
and more persuasive than any conclusion that might be stated 
for or against the imposition of legal liability ; and 

3. That there is equitably due from the United States to 
the claimants listed in the table in the findings of fact the 
amounts set opposite their names in the column headed 
“Payable”. 


FINDINGS OF FACT 


1. (a) On March 7, 1942, a truckload of munitions ex- 
ploded on a North Carolina highway. Six persons were 
killed, several others were injured,’ and the damage to prop- 
erty was extensive. 

(b) The United States (acting through the Army) was 
the owner and shipper of the munitions. The truck was 
owned and operated by a common carrier by motor vehicle. 

(c) Within a few weeks after the explosion a bill? was 
introduced in the House of Representatives for the relief 
of persons who had suffered losses as a result of the mishap. 
Similar relief bills were introduced in each of the next five 
Congresses.® 

4% Reference is made to the appendix following the findings of fact, wherein 
the writer has set forth his conclusion with respect to legal liability. 

16 Witness the history of the Texas City disaster (1) through the courts and 
(2) through the Congress, 

1Estimates made at the time placed the number of injured at 40. 

*H. R. 7690, 77th Congress. 


*78th Congress, H. R. 1916 and S. 161; 79th Congress, H. R. 2662; 80th 
Congress, H. R. 2092; 8ist Congress, H. R. 2760; 82d Congress, H. R. 4584. 
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(d) On November 12, 1943, the Secretary of War, in a 
report to the Committee on Claims of the House of Repre- 
sentatives on H. R. 1916 (the relief bill of the 78th Con- 
gress), advised that “* * * the War Department * * * 
does not feel warranted in recommending favorable consid- 
eration of the bill.” The report contained the following 
statement : 


* * * Tt is the view of the War Department that the 
transportation company, which was duly licensed by 
Federal authority as an authorized interstate commerce 
carrier of explosives over the route in question, was in 
the relationship of an independent contractor with re- 
gard to the United States, and in such premises there 
would seem to be no ground for holding the Govern- 
ment, occupying the position of shipper, legally respon- 
sible for damages resulting from incidents occurring 
while the goods were in carriage, in the absence of evi- 
dence that the munitions were improperly handled or 
prepared for shipment by employees of the Government. 


(e) On August 10, 1951, by Report No. 831, 82d Congress, 
the Committee on the Judiciary reported to the House of 
Representatives, with a recommendation “that the bill do 
pass,” H. Res. 319, to refer the relief bill then pending (H. 
R. 4584) to this court “pursuant to sections 1492 and 2509 
of title 28, United States Code.” The report set forth the 
text of H. R. 4584 and the letter from the Secretary of War 
to the House Committee on Claims of the 78th Congress, 
and stated : 


This [relief] bill has been pending before Congress for 
several years, and several subcommittees have been ap- 
pointed to consider the claim. In view of the fact that 
many technicalities are connected with this claim, it was 
the opinion of this committee that it be referred to the 
Court of Claims for findings of fact. 


(f) The House of Representatives passed H. Res. 319 on 
August 21, 1951, and it was transmitted to this court by the 
Clerk of the House on November 21, 1951. 

(g) All known claimants were notified by mail, pursuant 
to the rules of the court, and on March 24, 1952, a petition 
was filed in which 191 claims were listed. 

2. The carrier (owner and operator of the truck) was a 
South Carolina corporation. The Interstate Commerce 
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Commission had, on February 4, 1942, issued to the carrier 
a certificate of convenience and necessity authorizing the 
transportation of explosives over the route here involved. 

3. The contract of shipment under which the munitions 
were being transported was made between the carrier and 
the Charleston Ordnance Depot, an agency of the United 
States. The shipment originated at Charleston Ordnance 
Depot, Charleston, South Carolina. The destination was 
Edgewood Arsenal, Maryland. | 

4. The cargo consisted of 40,000 burster charges packed in 
boxes (250 to the box). Altogether it contained 5,600 
pounds of tetryl and 2,400 pounds of TNT. 

5. Prior to the loading of the munitions, Army personnel 
inspected the truck (consisting of tractor and semitrailer 
converted from refrigeration) and found it in satisfactory 
condition for carrying explosives in accordance with Inter- 
state Commerce Commission regulations. 

On the morning of March 6, 1942, the carrier delivered the 
truck to Army personnel for loading. The boxes were 
stacked in rows and the rows were braced by timbers to pre- 
vent movement inside the cargo space. The work was per- 
formed, supervised, and inspected by Army personnel who 
then closed and sealed the cargo compartment. The truck 
was returned to the carrier’s employees in midafternoon, 
and the trip was begun about 4 p. m., with the carrier’s em- 
ployees in sole charge from point of origin to destination. 

6. Dill Carter, the driver in charge, had been employed by 
the carrier for more than a year and had transported ex- 
plosives for the past three months. Raymond Avery, relief 
driver, although qualified by experience as a truck driver, 
was new in the carrier’s employment and had had no pre- 
vious experience in transporting explosives. These men were 
instructed by the carrier not to drive in excess of 35 miles 
per hour. The word “Rush” on the manifest was under- 
stood by them to mean that they were not to stop en route 
to sleep. 

7 At 1:15 a.m., March 7, 1942, the truck, proceeding north 
on highway 301, reached the point at which east-west high- 
way 70 makes a junction with highway 301. The junction 
consists of a long, sweeping curve by highway 70 from the 
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north and east southward into highway 301. There was a 
“Stop” sign on highway 70 just northeast of the junction, 
which was intended to stop traffic proceeding west on high- 
way 70, thereby yielding the right of way to traffic on 
highway 301. 

As the truck, with Avery at the wheel, approached the 
junction, the lights of a car were visible on highway 70, and 
it was apparent to Avery that the car was in motion which, 
if continued, would result in a collision. Avery turned the 
truck to the left in an effort to avoid the oncoming car. His 
effort was unsuccessful. The car continued into highway 
301 without stopping at the sign, and ran into the truck, 
striking it just at the rear of the cab or tractor. 

The impact of the collision ruptured an auxiliary gasoline 
tank which was located on the side of the tractor at the 
rear of the cab. Whether or not the gasoline tank of the 
colliding car (a Pontiac sedan) also burst is not known. 
Gasoline was sprayed over the sedan and the cab of the 
truck, and both were immediately enveloped in flames. 

8. Within 15 minutes or so after the collision two fire 
trucks (one from Smithfield, three miles south, and one 
from Selma, one mile north), an ambulance, a wrecker, and 
a highway patrolman were on the scene. 

In the meantime, the driver and passengers of the Pon- 
tiac sedan were extricated from the burning wreck.* The 
two drivers of the munitions truck were unhurt, and assisted 
in the rescue operation. 

9. Traffic was heavy at this point, even at such an early 
hour. Highway 301 was a main artery of north-south inter- 
state traffic. Highway 70 was a main artery of east-west in- 
trastate traffic.® 

The sustained volume of traffic was no doubt responsible 
for the settlement which had grown up at the highway 
junction. South of the junction fork and near the eastern 
rim of the north-south highway stood a small hotel (Tal- 
ton’s) with filling station and other accessory outbuildings. 
Across the way and a little to the south was Guirkin’s tavern, 

The driver, Mrs. Minnie Lewis, later died of burns. Her husband and two 
children were injured. Of the two-marines who were passengers, one, James 


Backstrom, was hurt. 
5 The rationing of gasoline had not begun in March 1942, 


~~ _ 


oh a 
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an all-night restaurant and oyster bar, and office for a tourist 
camp of the cabin variety which extended south from the 
tavern. The outbuildings of the tavern included a filling 
station, a utility shed, and a garage surmounted by apart- 
ments. 

A cottage was located north of the fork of the junction 
and east of the north-south highway. Other buildings, 
barns, and sheds, and possibly other residences, were within 
the periphery of the settlement. 

10. The Smithfield fire department, coming in from the 
south, concentrated its efforts on the burning sedan. The 
Selma fire department, arriving from the north, worked on 
the cab of the truck. The flames in the sedan were extin- 
guished, but the Smithfield fire truck almost exhausted its 
water supply in the effort. The fire in the truck was quenched 
to the point where the firemen thought it was out. They 
could not be sure because of the rising steam and smoke. 
Intense heat had been created by the fire. The water in the 
Selma truck gave out, and the truck was withdrawn to the 
filling station at Guirkin’s tavern, where a brief but fruitless 
effort was made to renew the supply from a 34-inch tap. 

While the fire was dormant, the crew of the wrecker fas- 
tened chains to the truck and tried, unsuccessfully, to move 
it. As the effort was being made, one of the truck’s tires 
exploded, and flames again appeared. The man in charge 
of the wrecker ordered it disengaged from the truck. When 
that was done, he directed his crew to pick up the wrecked 
sedan * and tow it into Smithfield, which they did. 

11. The evidence is not specific as to how long the firemen 
and others worked on the burning wreckage. Anywhere 
from 15 minutes to half an hour would be a reasonable esti- 
mate. By the time the flames reappeared on the truck, all 
of the workmen knew that the truck contained explosives, 
and they gradually withdrew to await the inevitable. One 
of the firemen, looking up from underneath the truck, had 
seen flames inside the cargo compartment, an area to which 


there was no access. 


*The wreckage of the sedan was not entangled with the truck. The tractor 
of the truck had come to rest almost astride the highway, with its front 
pointing northeast. The sedan was a few feet away, a little south and east 
of the tractor. 
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Before fire-fighting efforts were abandoned, one of the 
drivers (Avery) and one of the firemen separately examined 
the doors of the truck to see if access could be had to the in- 
side. The fireman was prepared to throw a stream of water 
inside. Each man gave up the idea, not because of the po- 
tential danger, but because of reluctance to tamper with a 
Government seal. 

12. The highway patrolmen stationed flares to warn and 
men to stop approaching traffic in all three directions. This 
procedure was customary in connection with any highway 
accident impeding the flow of traffic. In this instance, the 
fire was visible during the first 15 minutes or more. The 
men who were commissioned to stop cars were also advised 
that the truck contained explosives. Just what use they 
made of the information or the diligence with which they 
remained at their stations or performed their duties is not 
developed in detail by the evidence. Several cars and trucks 
did stop in each of the three approaches. 

Soon after the highway patrolman arrived on the scene, 
one of the drivers told him the truck contained munitions, 
but the driver did not know what kind. The patrolman car- 
ried word to the proprietress of Talton’s hotel and no doubt 
told others, but there is no evidence of any effort on his part 
to emphasize the warning or to effect any kind of organized 
method of communicating it or making it effective by cre- 
ating a sense of peril. 

13. The firemen were all at work on the flames before 
they knew the truck contained explosives. When the fact 
did become known, they all remained unconcerned except the 
Smithfield fire chief. The tank on his truck then being al- 
most empty, he ordered his men to take the truck down the 
highway and to remain with it. When they stopped before 
they had reached what he considered a safe distance, he 
ordered them to go farther. The fire chief himself remained 
with the burning truck for a few minutes and then withdrew 
to join his men. The Selma fire truck was later withdrawn 
to the same area, near Guirkin’s filling station. 

14, Placards on the truck proclaimed that it contained 
explosives. Their significance if not their existence was 
lost on the spectators who first saw the fire and assisted in 
rescuing the occupants of the sedan. 





CERTAIN CLAIMANTS AGAINST THE UNITED STATES 15 


Word was passed among the crowd, including the firemen, 
that one of the drivers had said the cargo consisted of 30-30 
caliber bullets. Another report was circulated that one of 
the drivers had said that if the truck did explode, it would 
make just a puff of smoke. What the drivers, or either of 
them, actually said, if anything, is not established by the 
evidence, although the evidence does establish the fact that 
neither of the drivers knew what the truck contained beyond 
its being a cargo of munitions. Neither of them had any 
conception of the cargo’s explosive potential. 

15. As the firemen withdrew from the immediate vicinity 
of the burning truck, most of the onlookers and other persons 
who had been milling about also withdrew. The facts were 
generally known among these people: that the truck was 
still burning; that it carried munitions; and that an ex- 
plosion would probably occur. This was the situation half 
an hour, at least, before the explosion. No concerted warn- 
ing, however, was given by anyone, although the two truck 
drivers, all of the firemen, and the highway patrolmen knew 
the facts hereinabove recited. 

Two residents of Talton’s hotel, roused from sleep by the 
commotion following the collision, got up and investigated 
for themselves and then went back to bed, thinking the 
danger had passed. Four other persons stopped at Guirkin’s 
tavern for refreshments while the excitement was under 
way, then went across the highway, took rooms in the hotel, 
and retired. 

A score (or more) of persons were in Guirkin’s tavern. 
The two fire crews stood by their trucks at Guirkin’s filling 
station. Others stood in the open in the same vicinity. 

16. One hour and 42 minutes after the collision, at 2:57 
a.m., the munitions exploded. 

17. (a) The explosion left an oblong crater in the highway 
40 feet wide, 50 feet long, and 25 feet deep. 

(b) Six persons were killed, and twoscore were injured. 

(c) Talton’s hotel was demolished.’ Guirkin’s tavern 
was damaged, as were his filling station, his garage apart- 
ments, and some of his tourist cabins. The cottage north 
of the fork of the junction was wrecked and much of its 


™The wreckage then caught fire. 
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furnishings damaged. Other buildings and cars and trucks 
within the range of heavy concussion suffered varying de- 
grees of damage. Windows were broken within a radius 
of one mile, including the town of Selma. The blast was 
heard several miles away. 

18. (a) Investigations followed: (1) by a Board of Offi- 
cers convened at Charleston Ordnance Depot; (2) by a safety 
inspector employed by the Interstate Commerce Commission ; 
(3) by an agent of the Federal Bureau of Investigation; (4) 
by an officer of the Navy; (5) by the coroner of Johnston 
County, North Carolina; (6) by a Special Committee ap- 
pointed by the Governor of North Carolina; (7) by a Board 
of Officers convened at Fort Bragg; and (8) by the Interstate 
Commerce Commission. 

(b) The Governor’s Special Committee listed the claim- 
ants and screened the claims, reducing the amounts thereof 
in some instances. As gauged by the evidence of record in 
the instant proceeding, the amounts listed by the Committee 
appear to have been uniformly conservative. The persons 
and amounts listed by the Committee were inserted in one 
or more of the relief bills introduced in the House of Rep- 
resentatives, including H. R. 4584, 82d Congress, referred 
to this court by H. Res. 319. The persons and amounts listed 
in H. R. 4584 were, in large measure, included in the main 
petition in this suit. 

(c) The several investigations by Federal authorities con- 
firmed the obvious: (1) that the drivers of the truck were 
unprepared to cope with the emergency, not having received 
instructions in that respect from either the carrier or the 
shipper; *® (2) that adequate warning of the munitions’ ex- 
plosive potential would have saved lives and limbs and 
reduced property losses; and (3) that the auxiliary gasoline 
tank on the munitions truck could have been located in a 
more protected position.°® 

19. (a) All of the persons killed or injured had had some 
degree of warning. 

Mrs. R. L. Holloman, proprietress of Talton’s hotel, had 

® The regulations of the Interstate Commerce Commission required certain 


instructions to be given to the drivers by the shipper as well as the carrier. 
* The installation of the tank complied with ICC regulations. 
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been told by the highway patrolman that the burning truck 
contained munitions, and that it might explode. 

Willie Howell and Jesse Holloway, with Thelma Hollo- 
way and Bruce Hopewell, had passed the burning truck on 
their way in, and had stopped at Guirkin’s tavern for 20 
or 30 minutes before going to the hotel. 

Claude Mitchell had alighted from the vehicle in which 
he had been riding and was walking toward the truck when 
it exploded. He had been warned not to go nearer. 

The car in which Cecil Propst and George Stroupe were 
riding drew opposite the burning truck just at the fateful 
moment. They had been stopped on the highway and 
warned against trying to pass. 

Six of the eight persons listed above were killed. Thelma 
Holloway and Bruce Hopewell were among the injured, as 
were other guests and residents of the hotel. 

Both of the drivers of the munitions truck were injured. 
Dill Carter was in Guirkin’s tavern, a site upon which 
Guirkin and one of the fire chiefs had agreed as an adequate 
shelter. Avery was in the open, near Guirkin’s filling sta- 
tion, and ran out into the highway to flag an approaching 
vehicle just as the explosion occurred. 

The highway patrolman was one of the few persons at or 
near the scene who escaped injury.’® Several of the firemen 
were hurt. Although they had withdrawn from the im- 
mediate vicinity of the burning truck, the force of the ex- 
plosion proved that they had not withdrawn far enough to 
be out of harm’s way. 

(b) Lack of a sense of peril contributed to all of the deaths 
and injuries. The inference must be drawn from the evi- 
dence as a whole that if serious, informed, intelligent warn- 
ing had been conveyed, none of the persons killed or injured 
by the explosion would have been so close to it. Common 
sense told those who knew the facts (that the truck, loaded 
with munitions, was still burning) to withdraw to a safe 
distance. As the event proved, what was a safe distance 

“The patrolman was just entering his car when the explosion occurred. 
Somehow he escaped the concussion of the blast. He darted into his car and 


remained there until the debris stopped falling. His car was considerably 
damaged. 


59018 Res., Vol. 8—H. Rept. 250, 86-1, O-61—2 
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was a matter of informed judgment, and the facts on which 
to base such a judgment were unknown. 

20. (a) Claims (195) and claimants (189) are listed in 
the table which appears at the end of finding 24. 

(b) Two of the claims have been withdrawn: No. 106, 
Pearl Hester McCormick, and No. 168a, Mrs. Alberta 
Stroupe, Administratrix.™ 

(c) James Backstrom, claimant No. 9, was injured in 
the collision. There is no evidence of causal connection 
between his injuries and any act of defendant. 

(d) Two of the claimants, Carolina-Norfolk Truck Line 
(No. 30), and Standard Coated Products, Inc. (No. 164), 
filed initially for property damage. Both subsequently re- 
ceived insurance payments, and their claims were transferred 
at the trial to the insurance subrogation group. The insur- 
ance companies were not named, and there is no evidence in 
support of the amounts of their claims. 

(e) Eighteen of the claims represent the subrogation rights 
of insurance companies for payments made for losses result- 
ing from the explosion.” 

(f) Excluding the claims listed in the four preceding sub- 
sections of this finding, there remain 173 claims (of 167 
claimants). Of the 173 claims, 6 are for wrongful death, 13 
are for personal injuries, and 154 are for property damage. 

21. (a) Counsel have stipulated ** the amounts in 167 of 
the 173 claims referred to in the preceding subparagraph, and 
defendant has seriously contested only one (Lloyd Guirkin, 
No. 70) of the remaining six. A determination has been 
made as to the amount of it, on tha basis of the evidence.” 

(b) The amounts listed in the table’s final column as 
“Payable” total $160,840.99. The six claims for wrongful 
death ($10,000 each: stipulated) total $60,000. The 18 
claims (of 11 claimants) for personal injury total $20,323.95. 

11‘These numbers refer to the series numbering of the alphabetical listing in 
the table. 

14 Nos. 8, 6, 10, 28, 36, 46, 64, 78, 74, 116, 119, 120, 123, 139, 148, 162, 175, 
and 176. 

13 In so stipulating, counsel for defendant agreed only that the several losses 
were caused by the explosion and that the dollar amounts represent reasonable 
translation of the losses into monetary values. No concession was made in 
relation to any obligation, legal or equitable, on the part of the United States. 


%44The contest related to the amount, only. Defendant conceded that the 
loss was caused by the explosion. 
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The remaining $80,517.04 represents the total of the 154 
claims for property damage."® 

Two of the 154 claims for property damage were entered 
in amounts in excess of $25,000: Lloyd Guirkin, No. 70, 
$25,714.05; and Ralph Talton, No. 173, $26,446.35, for a 
total of $52,160.40. Upon the Government’s stipulation with 
Talton (for $25,446.35) and the determination of Guirkin’s 
claim (at $17,500), the findings reflect a total of $42,946.35 
for these, the two largest, and the only claims for property 
damage in excess of $5,000. 

Nine of the remaining 152 property damage claims are 
in the range of $1,000 to $5,000, and together total $17,574.20. 

Sixty-five of the remaining 143 claims for property dam- 
age fall into the range of $100 to $1,000, and total $16,274.49. 

The final 78 claims for property damage are all below 
$100, and total $3,722.00. 

22. (a) Losses made good by insurance have been elim- 
inated from all of the claims grouped in the preceding find- 
ing.’® 

(b) The 18 claims presented separately by insurance com- 
panies *” total $8,764.57. In ten of these claims the amounts 
were stipulated. In the remaining eight, the amounts have 
been determined from the evidence and appear under the 
table column headed “Established”. 

23. Judgments, each in the amount of $500 (duly paid), 
were recovered against the carrier by the widows of the two 
men whose car reached the side of the burning truck at the 
moment of explosion (Propst, No. 135; and Stroupe, No. 
168). 

24. The table which follows (and which is hereby incorpo- 
rated in this finding) contains an alphabetical listing of the 
claimants, numbered in sequence (with cross references to 
the numbers contained in the petition), and the type of loss 
ineach claim. Columns of figures then show (1) the amount 
claimed, (2) the amount established, and (3) the amount 
payable. 


*From a monetary standpoint the claims divide almost evenly between 


injuries to the person and damage to property. 

%* The original claim of A. G. Boone Company (No. 21) included $22.50 which 
had been or was thereafter paid by insurance. 

7 Finding 20 (e), note 12. 
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APPENDIX * 
ACTIONABLE NEGLIGENCE 


From the standpoint of the law of negligence, the find- 
ings present two operative facts, both of them negative, and 
both reflecting acts of omission. One is the inadequacy of 
the warning. The other is the lack of effective direction, 
and therefore of results, in fighting the fire. 

As stated in the findings, common sense would tell one to 
withdraw to a safe distance from a burning truck loaded 
with explosives; but in this instance, what was a safe dis- 
tance was a matter of informed judgment, and the facts on 
which to formulate such a judgment were not known by any 
person present. The inadequacy of the warning stemmed 
from lack of knowledge of the explosive potential of the 
munitions. This lack of knowledge was also responsible 
for the failure of participants and bystanders, of residents 
and guests of Talton’s hotel, or patrons of Guirkin’s tavern, 
and of travelers on the highway ever to realize a sense of 
peril. 

Informed judgment was likewise the element that was 
missing in the fire-fighting. Since the wreckages were not 
entangled, the burning sedan was not contributing to the 
fire on the truck. If the water capacity of the Smithfield 
tank had been directed onto the tractor of the truck, instead 
of being used on the sedan, the fire in and on the truck might 
have been quenched, leaving the sedan to burn itself out. 

The Smithfield firemen simply took up what appeared to 
be the first job at hand, when they concentrated on the sedan. 
Such evidence as there is on the point indicates that the 
Smithfield fire chief did not know the truck contained ex- 
plosives until his supply of water was almost exhausted. 
If he and the Selma fire chief had been accurately and fully 
apprised of the situation immediately upon their arrival, 
the outcome might well have been different. 

Both of these omissions are encompassed in the failure of 


1The appendix was prepared by Commissioner Evans. It is attached as a 
matter of information. 
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the carrier and the shipper to see that someone on or with 
the truck knew the facts that would be necessary for intelli- 
gent, effective handling of an emergency. 

The application of the law of negligence to these opera- 
tive facts requires only reference to a limited number of 
guideposts. 

Although the Tort Claims Act has no application, as a 
statute, to this case, the frame of reference here is described 
in its provisions for jurisdiction by the district courts of— 


* * * civil actions, for money damages * * * for in- 


jury or loss of property, or personal injury or death 
caused by the negligent or wrongful act or omission of 
any employee of the Government while acting within 
the scope of his office or employment, under circum- 
stances where the United States, if a private person, 
would be liable to the claimant in accordance with the 
law of the place where the act or omission occurred. 


For the determination of negligence, and whether or not 
liability would be imposed, the law of North Carolina 
governs.” 

The question, then, is: Would a private person, if he had 
been the owner and shipper of the explosives, be liable to 
these claimants under the law of North Carolina if he and his 
employees had conducted themselves as did the Government 
through its officers and empioyees in this case? 

Let the facts be transposed, therefore, to substitute for the 
United States, as the owner and shipper of the munitions, 
an individual (or a corporation). Otherwise, the facts 
remain the same. 

The law of negligence in North Carolina varies little from 
that of other common law jurisdictions. The foundation 
of it is a duty to exercise that degree of care which a reason- 
able man of ordinary prudence would exercise. under the 
same or similar circumstances.* In order for liability to 
attach, defendant must have owed to plaintiff a duty to 


2 Brie Railroad Co. v. Tompkine, 304 U. S. 64. 

*If private ownership of a cargo of munitions appears incongruous, let 
dynamite or other commercial explosives be substituted for the munitions, 

‘“The due care required in fixing responsibility for negligence is the rule of 
the prudent man. The standard is always that care which a reasonably 
prudent man should exercise under the same or similar circumstances.” Butler 
V. Allen, 233 N. C. 484; 64 S. B. 2d 561, 563 (1951). 








28 CERTAIN CLAIMANTS AGAINST THE UNITED STATES 


exercise care; defendant must have failed to discharge his 
duty; and his consequent negligence must have been the 
proximate cause of plaintiff’s loss or injury.® 

The instant cargo of explosives would qualify under North 
Carolina law as a dangerous instrumentality. In dealing 
with dangerous instrumentalities the North Carolina deci- 
sions have been wary of degrees of care and doctrines of 
strict liability. ‘The danger inherent in a cargo of explosives 
would be part of the circumstances for consideration in deter- 
mining what was ordinary care. 

It seems clear, from the decided cases, that North Carolina 
law would impose upon the owner and shipper of such a cargo 
a duty to exercise reasonable care, and that the duty would 
extend to all who might be on, along, or near the highways 
and other routes to be traversed. Reasonable care would 
require the owner and shipper to provide every reasonable 
facility and precaution for preventing accidents or for deal- 
ing with the consequences of any traffic or other mishap 
reasonably foreseeable, to forestall, if possible, the much 
greater damage that was bound to follow if the cargo should 
explode.® 

The imposition of such a duty upon the owner-shipper 
would mean that he had not relieved himself of the obliga- 
tion by the mere act of engaging an independent contractor 
(the carrier) to make the delivery. It is unnecessary to 
speculate on what the result might have been if the owner- 
shipper had taken precautions which the facts show he did 
not take: if he had told the carrier what he knew of the 
explosives’ potential; or if he had checked the carrier’s pre- 
cautions and preparations for fighting fire or dealing with 
emergency situations arising from traffic mishaps; or if he 
had instructed the carrier’s employees in these matters; or 





5“Actionable negligence is the breach of duty of the party sought to be 
charged to exercise ordinary care for the safety of the plaintiff and others 
similarly situated, which proximately causes the injury alleged.” Holderfleld 
v. Rummage Bros. Trucking Co., 232 N. C. 623; 61 S. E. 2d 904, 906 (1950). 

¢ “Whenever one person is by circumstances placed in such a position towards 
another that anyone of ordinary sense who thinks will at once recognize that if 
he does not use ordinary care and skill in his own conduct with regard to 
those circumstances, he will cause danger of injury to the person or property 
of the other, duty arises to use ordinary care and skill to avoid such danger.” 
Honeycutt v. Bryan, 240 N. C. 238; 81 S. E. 2d 653, 655 (1954). 
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if he had sent with the truck one of his own officers or em- 
ployees who possessed the requisite knowledge and skills. 
The owner-shipper did none of these things.’ 

The failure of the owner-shipper to take precautions of 
the kind described in the preceding paragraph represents a 
failure on his part to exercise ordinary reasonable care in 
sending into the stream of traffic a cargo potentially as 
dangerous as this one was, and as he, and he alone, knew it 
to be. Having thus failed in his duty, he would be liable 
to these claimants under the law of North Carolina if his 
negligence was the proximate cause of their losses. 

Causation, in the simple, factual terms of cause and effect, 
js obvious. The plaintiffs’ losses might have been averted 
if the owner-shipper had not failed to act. His omissions 
were therefore among the causes of the losses.® 

Proximate causation involves elements other than cause 
and effect. The two ingredients for consideration here are 
remoteness and foreseeability. 

In this case, as the Government contends, the losses were 
caused by the explosion; the explosion was caused by the 
fire; the fire was caused by the collision; and the collision 
was caused by the negligence of a third person. Plaintiffs 
contend for, and the findings confirm, the existence of still 
other causes, specifically, the owner-shipper’s acts of omis- 
sion. 

These latter causes became operative after the fire and 
before the explosion. While the explosion was the direct 


™The duty * * * stems from the primary obligation resting upon civilized 
human beings not to cause injury to another through disregard of their safety. 
The general rule is that one who authorizes the use of a potentially dangerous 
instrumentality in such manner or under such circumstances that it is likely to 
produce injury is held responsible for the natural and probable consequences 
of his act to any person injured who is not himself at fault. Known danger 
attendant upon a known use imposes obligation upon him who authorizes it.” 
Rulane Gas Co. v. Montgomery Ward & Co., 231 N. C. 270; 56 S. E. 2d 689, 
693 (1949). 

* There may be more than one cause of an effect and more than one effect of 
acause. An act of omission may be a cause or the cause, as well as an act of 
commission. Cozart v. Hudson, 239 N. C. 279; 78 8. E. 2d 881 (1954). “It is 
sufficient on the issue of primary negligence * * * that the negligence on the 
part of the defendant was a proximate cause or one of the proximate causes 
of his injury, where the evidence also tends to show that the negligence of 
some other person or agency occurred with the negligence of the defendant in 
producing plaintiff's injury.” Harris v. Montgomery Ward ¢ Oo., 230 N. C. 
485 ; 53 S. E. 2d 536, 539 (1949). 
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cause of the losses, the acts of omission were next in line, 
They were, therefore, proximate rather than remote causes» 

Whether or not the plaintiffs’ losses were reasonably fore- 
seeable as consequences of the owner-shipper’s acts of omis- 
sion is the final question.*° 

The present writer has no hesitancy in giving an affirma- 
tive answer to the question. The collision which caused the 
fire was a traffic mishap. Traffic accidents are (and in 1942 
were) about as foreseeable as death and taxes. In terms of 
city traffic, the Pontiac sedan ran through a red light and 
crashed into the truck. Gasoline was thrown over the col- 
liding vehicles, and fire broke out. If there was anything 
unforeseeable about this sequence of events, it was that the 
truck, the innocent victim of the collision, was loaded with 
munitions; and this, the owner-shipper knew. He must have 
known, also, that fire would cause the munitions to explode, 
and that an explosion would cause personal and property 
losses. 

The conclusion would follow that the individual (or cor- 
poration) who owned this cargo of explosives and who 
as owner sent it into the stream of highway traffic was guilty 
of actionable negligence under the law of North Carolina, 
and that he should respond in damages to persons who suf- 
fered losses as a result of the explosion.” 





*“There may be two or more proximate causes of an injury. These may 
originate from separate and distinct agencies operating independently of each 
other, yet if they join and concur in producing the result complained of, the 
author of each cause would be lable for the damages inflicted, and action may 
be brought against one or all as joint tort-feasors.” Tillman v. Bellamy, 242 
N. C. 201; 87 S. B. 2d 253, 254 (1955) ; Riddle v. Artis, 243 N. C. 668; 91 
8. B. 2d 894, 896 (1956). 

10“The test of foreseeability as an element of proximate cause does not re- 
quire that the tort-feasor should have been able to foresee the injury in the 
precise form in which it occurred. All that * * * is required * * * on the 
question of foreseeability, in determining proximate cause, is that in the exer- 
cise of reasonable care, the defendant might have foreseen that some injury 
would result from his act of omission, or that consequences of a generally in- 
jurious nature might have been expected.” Riddle v. Artis, 243 N. C. 668; 91 
S. E. 2d 894, 897 (1956). 

11 It will be noted that the question of contributory negligence, as a possible 
bar to recovery, has not been reached. It is unnecessary to develop the matter 
in detail. Bach of the persons killed, and each of the persons injured, ignored 
some degree of warning. None, however, defied a serious warning of danger 
to life and limb. Considering the absence generally of any real sense of peril, 
no one otherwise entitled to recovery should be barred therefrom because of 
eontributory negligence. 


O 


